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How the Coronavirus Outbreak Might Affect Your Business Contracts

HEMZESH Approving and signing contract

PETMEETEERSHESRE  BHERSMAERRER Businesses may need to sign contracts urgently, but their business partner

ERFERHEESE - EASRBEEHEEAT may be unable or unwilling to arrange a face to face meeting to sign. More

significant contracts will often also require approval from a company’s board
= = B A ) )
F5e (AREERRE) Bl ROBREHE of directors (and sometimes even shareholders), but nowadays frequent

EATERE  BENTBEBEHEAEITREIRIBE  travel is a norm, and given travel restrictions during virus outbreaks it may not

BHIFFE ARREEEE - be possible to have everyone physically present at the same time.

. Legal considerations

BREE ® The contract laws of both Hong Kong and mainland China are flexible in

o ZENAMESRIEEERAFUEF RN EEE that they allow electronic signing of contracts, with some exceptions. You
ERHRBEEARE (eSSBS ) o fRaTilel gan discu.ss with your businegs partngr on what 'type of electropic or digital

signature is agreeable. What is most important is that the parties are able

EBBHBNNECRAREANE T HNEFTE to show that the signature is appropriate and reliable and can prove that

Z o IARBEENERE HEENFERSE LB NA] they have mutually agreed to be legally bound by a contract.
5 WAEPEAHREZZERMAR - * This approach applies to general commercial contracts, however there are
. . . N certain exceptions for important documents that still require handwritten
N A AN — X K . R
o DASRERR—REXER - BERNER signatures. For instance, generally speaking under Hong Kong law this
LEFIIMES  BUDARBRFRESL - flg - £ includes wills, certain trust documents, documents about land and
HOEETNAEEIE « S - ST property transactions, and powers of attorney, and under PRC law

this includes documents involving marriage, adoption, inheritance, and
suspension of supply of public utility services.

MERXZNIXHLRRES  EFERMEET
B RIS ~ WE ~ @ADI NEERAAHR

® As for board or shareholder meetings, first examine your company’s

HEARESHISHE o articles of association (its constitution) carefully. This document sets out
N St P = rules on how your company should be run. Generally speaking, subject to

¢ %fﬁ\ %$ SHRE E”ﬁf_‘ﬁﬁ”‘mﬁg’g““j HE those articles of association, you may host meetings virtually via telephone

2 o B XM4FIH T BEARMAESHRE - — or videoconference, or you may also pass a written resolution instead of

BM=  RIBATER  ABAEENEEES holding a mesting. In all cases, businesses must follow proper procedures

RETeS  AAEAEEASABRTEE - under the applicable laws and your company’s articles of association.
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Complying with contractual time limits

Many commercial contracts contain requirements about time, such as for
the service of notices, for payment terms, for termination, for the exercise
of option periods, or for time extensions.

Legal considerations

® Many contracts use the concept of “Business Days” to count how
much time you have to fulfil certain obligations. You should review the
definition of “Business Days” and all the places in the contract where
this term is used, and consider whether you can still meet those time
limits. Generally, where the time limits under a contract is measured by
reference to “Business Days” they will likely exclude public holidays, but
other time limits measured by reference to “days” more generally may
not.

® This is significant because the PRC Central Government had extended
the Chinese New Year public holidays until 2 February 2020. Certain
PRC local authorities have also declared additional extensions of
the holiday period until at least 9 February 2020. Therefore, if part
or all of your contract involves performance in mainland China, it is
likely that these extended public holiday periods may not constitute
“Business Days”, as defined in the contract. This will in turn affect key
parts of your contract such as the notice period, payment terms and
performance period.

® Meanwhile, the Hong Kong government has not declared any new
public holidays yet, but has temporarily closed or suspended a number
of public facilities and services, including postal services. This may
cause delays to mail deliveries, but it is unlikely that businesses can
argue that these were not “Business Days”.

® In all cases, the precise effect will depend on the specific wording of
your contract and where exactly the contract needs to be performed.
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Finally, where there may be uncertainty from a contractual perspective,
it is recommended to engage in proactive discussions with contracting
parties — recognizing the importance of longer-term relationships and
the reality of the challenges faced by many businesses in the current
environment. Our general experience is that proactive engagement with
other contracting parties before a time limit may be breached can lead
to improved negotiated outcomes than merely waiting for it to expire,
especially for financing arrangements.

Suspending or terminating contracts

Virus outbreaks and other major events may disrupt supply chains,
trigger cancellations and generally dampen the economic mood
for investment and spending. Businesses under financial pressure
may face challenges when trying to uphold their contracts. If they
determine that continued performance is not possible, they may try
to look for ways to suspend or terminate their obligations.

Legal considerations

® Commercial contracts will often have a force majeure clause to
cover what happens under extreme situations. Under PRC law,
force majeure is defined in statute as unforeseeable, unavoidable,
and insurmountable objective conditions. Meanwhile, Hong Kong
law emphasizes the exact contract wording, where force majeure
is usually defined as something beyond the parties’ reasonable
control, and certain types of situations are then listed out.

® Based on precedents during the 2003 SARS outbreak, it is likely
that the current coronavirus outbreak would be deemed a force
majeure event by PRC courts pursuant to the PRC Contract Law.
This may be helpful where the contract does not spell out what
constitutes a force majeure.

* However, a force majeure event does not, in itself, allow the
parties to simply walk away from the contract. The obligations
and liabilities of the parties will generally still need to be
resolved based on principles of fairness. This is where it is
critical to identify and document the extent to which the failure
to perform the contract (or parts of it) is directly due to the
coronavirus outbreak and compliance with related government
announcements. All reasonable steps should be taken to
mitigate loss, to perform parts of the contracts which can still
be performed, and to perform the contract after the coronavirus
related challenges are alleviated. Where non-performance is
due to the failure of one of your suppliers (i.e. upstream effects)
affected by the coronavirus outbreak, this should similarly be very
clearly conveyed to your customer and documented.

® For international contracts entered into by PRC entities, the
China Council for the Promotion of International Trade has issued
a notice advising that it may issue force majeure certificates for
the coronavirus outbreak. Whether those certificates will be seen
as having legal effect in international contracts will depend on
the terms of the contracts themselves, as well as the nature and
situation of the underlying transactions.
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Dealing with potential breaches of contract

Despite the best intentions of business partners, it is possible that
businesses will fail to meet their obligations under a contract and
therefore technically be in breach. This is not an ideal situation for either
party, however it is important to remain proactive and practical in finding
a way out, and not necessarily resort to legal remedies immediately.

Legal considerations

® If you believe you may not be able to perform a contract due to the
coronavirus outbreak, you should consider when it is realistically
likely that you can resume being in compliance. Review the contract
to assess the impact on you due to your non-performance.
Communicate early with the other party on a good faith basis in an
attempt to resolve the situation. Consider whether part of the contract
may still be performed.

® |f your business partner is the one who may breach a contract, you
should review the contract carefully to evaluate available options, and
take all reasonable steps to mitigate your losses as far as possible.
Consider whether failure of this contract may in turn affect your own
performance under your other contracts, in which case you should
also take the actions in paragraph 1 above.

® In any case, you should document in writing all the circumstances
leading up to the current situation. If both parties still want the
contract to proceed, explore other options through good faith
negotiations, for example time extensions, contractual amendments,
or waivers of certain obligations. If you reach agreement on the way
forward, do get it in writing.

® If you can get results through a good faith negotiation, this is
preferable to a formal dispute resolution process. It is important to
preserve long-term business relationships and recognize that all
businesses are facing difficulty in this environment. That said, if there
are signs that the relationship is breaking down, consider whether you
need professional advice about your legal rights to better inform your
discussions with business partners.
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Employment Issues in the Spotlight During Turbulent Times
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Remote and alternative working arrangements

Remote working arrangements are suitable during times such as
an epidemic. During these times, it may not be considered safe
for employees to travel to and from the office. Technologies such
as email, Virtual Private Networks and cloud computing enable
employees to continue servicing the businesses’ clients.

For industries where remote working arrangements are not suitable,
alternative working arrangements may be put in place, such as
flexible working hours and shift work, to protect the employees.

PRC legal considerations

* Employers (and responsible persons) remain liable for workplace
safety. Employers should ensure relevant policies are in place.

* Employees continue to be entitled to overtime pay if they work
overtime. Also be mindful of the maximum overtime hours
employees may lawfully be required to work.

® Special care must be taken to ensure confidentiality of information
while employees work remotely. Robust confidentiality policies
and guidelines should be in place.

* Employers continue to be liable to vicarious liability for any wrong
committed by its employees.

Hong Kong legal considerations

® Points 1, 3 and 4 of the PRC Legal Considerations are also
applicable in Hong Kong.

® The threshold for employee compensation claims is very low. In
the event an employee is injured while on a remote or alternative
arrangement, the employer will most likely be liable.

® Requiring uncooperative employees to work from home may not
be enforceable unless otherwise provided for in the contract.
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Secondment arrangements are often implemented to cater for
temporary assignments. In an epidemic or other crisis, employers
or secondees may wish to make changes to the secondment
arrangement to ensure the health and safety of the secondee.
Please note that most secondments involve laws of at least 2
jurisdictions (i.e., the home and host jurisdictions). Care must
be taken to ensure compliance with both in scenarios where the
secondee wishes to return to the home jurisdiction.

PRC legal considerations

® |f the secondment is to be terminated, the termination clause in
the secondment agreement should be followed. In many cases,
terms of termination of secondment by employer or employee
may be different. If the clause does not set out post-termination
responsibilities (such as rental and repatriation costs) clearly, the
parties should seek to negotiate and resolve these issues in the
form of a settlement agreement.

® |f the request for repatriation comes from multiple secondees,
care must be taken to avoid discrimination. In the PRC, 5
categories of employment discrimination are recognized, they are
gender, ethnicity, disability, individuals with infectious diseases,
and rural migrants.

¢ Deregistration of work permit must be carried out in the event the
secondee intends to leave permanently.

Hong Kong legal considerations

® Points 1 and 2 of the PRC Legal Considerations are also
applicable in Hong Kong. The recognized discrimination
categories are as follows: sex, marital status, pregnancy, disability,
family status and race.

® |f the secondee leaves Hong Kong permanently, there are
reporting and potentially tax withholding requirements that
employers must follow.

Initiation of unpaid or part paid leave

One possible way of reducing costs during turbulent times is to put
staff on unpaid or part paid leave. If used appropriately, employers
can reduce costs while eliminating the need for termination and
sourcing for talent once the market picks up again.

PRC legal considerations

® Unpaid/part paid leave are not types of leave recognized in
the PRC. It may therefore only be utilized if agreed by the
employee (see point 3 and 4 below). Unilaterally imposing
unpaid or part paid leave on employees can lead to serious legal
consequences.

® Be mindful to avoid discrimination when choosing employees to
go on leave. See above item for the recognized discrimination
categories.

® In some cases, even if the employee agrees to take part paid/
unpaid leave, that agreement may not be enforceable if taken to
court.

® |t must be borne in mind that part paid/unpaid leave is not widely
used and unfamiliar to many employees.
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* In the event an employee is willing to take part paid/unpaid
leave, all correspondence should be documented and the parties
should enter into an agreement to avoid disputes.

Hong Kong legal considerations

® When choosing employees to take part paid/unpaid leave, the
employer should take care to avoid discrimination. See above
item for the recognized discrimination categories.

* Hong Kong has a history of employers offering part paid/unpaid
leave. The arrangement should be set out in a contract to avoid
disputes.

* |f employees are forced into part paid/unpaid leave, employees
may sue the employer for breach of employment contract and/or
constructive dismissal.

Deferral of employment and/or payments

During turbulent times, employers generally stop expanding the
work force. However, in cases where an offer or contract has
already been made, the employer may have no choice but to defer
the start of employment for the new joiners. For employers who are
in desperate situations, it may have no choice but to defer making
payment of wages. However, as can be seen below, deferral of
employment/payment is not straight forward and carries risk.

PRC legal considerations

® Most offer letters contain a commencement date. Once such offer
letter is signed by both parties, it will be extremely difficult for the
employer to defer the commencement of employment. Unilaterally
imposing a deferral may result in a claim by the employee.

* Late payment of wages is a violation of the labour laws.
Employees may be entitled to unilaterally terminate the
employment contract on late payment of wages.

* Employees may potentially agree to late payment of wages, but it
does not absolve the liability of the employer.
Hong Kong legal considerations

® Point 2 of the PRC Legal Considerations
is also applicable in Hong Kong.

® Deferral of employment in Hong Kong
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is quite common during difficult times.
Employees however are free to reject the
request for deferral of employment.

® |f employee agrees to late payment of
wages, the parties should enter into an
agreement to avoid future disputes.

24

N

5]

=

202038



EUEHitE SPOTLIGHT

FEMRILEBER

EREEEZNERT BEAERBHEMKILEBRESA -
HRHENE LRESNHEXEMNEFDARSEL
FE B RAEZERIRDAETE - L5 EBEN
AERE  EEMESHBLIR B TRNETALE
2 - REREERNAERE  HEMNRLERSNBAR
BRI S IF VSR -

Bt EEEE
o AREIENEMRTEERE NBLANRHENKLILER
BRIV -

o RRRHEZAIF
SERIER
o FEREAMREN/ARMIER - EEHAENS T AR

BRE > NEFAEES TXNERE -
c BMEETERNERY AR EEUERRERESR
T - BEXARHE T RepEBARBER -

BAMGEEE > WEIREERUTS

BEELEER

fREE TW/ARRERENTHRENRER GRFET -
RESEET - BRI VNMBEBE  DUBR2ARRLES
& o PR RERFM R ATAITIEARE -
BETERIVLAHREBEENREST  BERIEHEH
REELRIEEMRERE -
BEEAEMBENEGEREESTERE - BENERE
BRBHEE R EARRESERE

Layoffs and termination of employees

As a last resort, employers may consider layoffs and termination
of employees. This is generally not a recommended option due to
the implications it may have on the rest of the business. From an
employee relations perspective, it also hurts morale and creates
uncertainties for those who remain. This is also not an easy option
from an employment law perspective.

PRC legal considerations

® An epidemic or other factors leading to downturn of business is
not a reason for layoffs and termination.

® Mass layoffs require prior notice to the labour bureau and the
opinions of the labour bureau shall be duly considered.

® Terminations in the PRC generally must be with cause. Wrongly
dismissing an employee may result in the employee being
reinstated or severance payments to be made.

® Just because an employee is on probation, it does not mean the
employer can freely terminate the employee. Reasons must be
provided as to why the employee does not pass probation.

Hong Kong legal considerations

® Termination of employees must be carried out in accordance with
the termination clause in the employment contract.

® For senior employees, always enter into settlement agreements
to avoid disputes. Disputes usually surround enforceability of
restrictive covenants.

* While employers may terminate employees in Hong Kong without
cause, employers need to be mindful of unlawful terminations.

® Severance payments may be payable for qualifying employees
who are made redundant. Employers cannot avoid payment of
severance payment by labelling a redundancy as termination
without cause.
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